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DECI SI ON AND ORDER - DI SM SSI NG LOFTI S COAL
AND REMANDI NG CLAIM TO OANCP

This proceeding arises froma claimfor benefits under
Title IV of the Federal Coal M ne Health and Safety Act of
1969, 30 U.S.C. §8 901 et seq. (the Act). Benefits are awarded
to coal mners who are totally disabled due to pneunoconi osi s.
Surviving dependents of coal m ners whose deaths were caused
by pneunoconi osis may al so recover benefits. Pneunoconi osis,
conmmonly known as black lung, is a chronic dust disease of the
lungs arising fromcoal mne enploynent. 20 C. F.R § 718. 201
(1996) .

On May 17, 2000, this case was referred to the Ofice of
Adm ni strative Law Judges for a formal hearing. Foll ow ng
proper notice to all parties, a hearing was held on Novenber
14, 2000 in Pikeville, Kentucky. The Director's exhibits were
admtted into evidence pursuant to 20 C.F.R § 725.456, and
the parties had full opportunity to submt additional evidence
and to present closing argunments or post-hearing briefs.

By Order dated March 6, 2001, the parties were ordered to
file briefs by March 16, 2001 stating with specificity how
application of the amended regul atory provisions will affect
the outcome of this case. (March 6, 2001 Order). The
claimant did not respond. Followi ng review of the Director's
and the enployer's positions, | issued an Order on May 15,
2001 wherein |I found that the anmended regul ations will not
affect the outcone of the case, "as the changed subsections
whi ch coul d inpact the case are either codifications of
exi sting case |law, inapplicable or no evidence has been
subm tted which would trigger that particul ar anended
regulation.” | therefore ruled that adjudication of the claim
may proceed. (June 7, 2001 Order).

The Findi ngs of Fact and Concl usi ons of Law that foll ow
are based upon ny analysis of the entire record, argunents of
the parties, and the applicable regul ations, statutes, and
case law. They also are based upon ny observation of the
denmeanor of the witness who testified at the hearing.

Al t hough perhaps not specifically nmentioned in this decision,
each exhibit and argunent of the parties has been carefully
revi ewed and thoughtfully considered. While the contents of
certain nedical evidence may appear inconsistent with the



-3-

concl usi ons reached herein, the appraisal of such evidence has
been conducted in conformnce
with the quality standards of the regul ati ons.

The Act's inplenenting regulations are located in Title
20 of the Code of Federal Regul ations, and section nunbers
cited in

this decision exclusively pertain to that title. References
to

DX and EX refer to the exhibits of the Director and the

enpl oyer, respectively. The transcript of the hearing is
cited as "Tr." and by page nunber.

| SSUES
The follow ng issues remain for resol ution:

1. whether either naned enployer is the responsible
oper at or ;

2. whether the m ner has pneunoconi osis as defined by
the Act and regul ati ons;

3. whether the mner's pneunoconiosis, if any, arose out
of coal m ne enpl oynent;

4. whether the mner is totally disabled,

5. whether the mner's disability is due to
pneunoconi 0Si S;

6. whether the evidence establishes a change in
conditions or a mstake in a determ nation of fact within the
meani ng of §725.310; and

7. whether the evidence establishes a material change in
condition, within the meaning of 8§ 725.309(d), since the
deni al of the previous claim

(Tr. 8-13; DX 180). As a review of the record shows that a
request for nodification is before nme, and that a duplicate
claimsubject to § 725.309(d) was never filed in this case, |
find that issue nunmber 7 is not applicable.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
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Factual Background and Procedural History

The claimant, (Dallas) Larry Taylor, was 57 years old at
the time of the hearing and has an eighth grade education. He
has one dependent, his wife, for purposes of augnentation of
benefits. (DX 1; Tr. 29-31). The parties stipulated that the
claimant had at |east 20.5 years of coal m ne enpl oynent.

(Tr. 9-10, 17). He last worked in August 1985. (Tr. 22).
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The claimant testified that he began snoking cigarettes
around the age of seventeen or eighteen. 1In the past year and
a half, he had cut back his snoking to approximtely ten cig-
arettes per day. (Tr. 32).

The claimant filed a claimfor benefits under the Act on
January 30, 1986. (DX 1). A formal hearing was held before a
previ ous adm nistrative | aw judge on June 6, 1988, at which
time counsel for Loftis Coal Conpany appeared and defended the
claim (DX 77). By Decision and Order dated Decenber 15,
1989, the adm nistrative | aw judge di sm ssed Loftis Coal
Conpany fromthe case, finding that Sharondal e Coal Conpany
shoul d have been naned as the responsi bl e operator.

Therefore, the judge held that the Black Lung Disability Trust
Fund woul d be liable for the paynent of any benefits. As to
the nerits of the claim he found that the claimant did not
establish that he had pneunpbconi osis or other pul nonary
condition caused by his coal m ne enploynent (DX 84). The

cl ai mnt appeal ed that denial to the Benefits Revi ew Board
("the Board"). On Septenber 28, 1992, the Board issued its
Deci sion and Order affirmng in part, vacating in part, and
remandi ng the claimfor further consideration consistent with
its opinion, specifically Dr. Penman's di agnosis of coal

wor kers' pneunoconi osis. (DX 100).

On remand, the judge again deni ed benefits on March 31,
1993, finding that Dr. Pennman's opinion was not well -
docunmented and thus entitled to little weight. (DX 102). The
cl ai mant again appealed to the Board, and on March 30, 1995,

t he Board again remanded the case. The Board affirmed the
findi ngs surroundi ng the physicians' opinions, but renmanded
for the adm nistrative |aw judge to reconsider the evidence in
[ight of the holding of the United States Court of Appeals for
the Sixth Circuit in Wodward v. Director, OACP, 991 F.2d 314,
321 (6th Cir. 1993), decided in the interim (DX 118).

On the second remand, the claimwas again denied by the
adm ni strative |law judge on July 26, 1995 for failure to
establ i sh pneunoconiosis. The issue of total disability was
not reached. (DX 119). The Board affirnmed that denial on
Cct ober 18, 1996 (DX 134), as did the United States Court of
Appeal s for the Sixth Circuit on Septenber 12, 1997. (DX
136).

The claimant tinely filed a request for nodification on
Cct ober 20, 1997. (DX 137). The District Director, Ofice of
Wor kers' Conpensati on Prograns ("OANCP") denied the request on
April 3, 1998, October 1, 1998, and March 11, 1999. (DX 149,
164, 171). The claimwas then forwarded to the O fice of
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Adm ni strative Law Judges ("OALJ") on June 18, 1999 with the
District Director as the responding party (DX 177), but was
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remanded at the request of the District Director for the

nam ng of Sharondal e Corporation as the responsi bl e operator.
(DX 178). Subsequent to that remand, both Sharondal e and
Loftis were nanmed and notified of the request for

nodi fi cation. Both controverted based on both their liability
and the claimant's eligibility, with Sharondale citing to
Crabtree v. Bethlehem Steel Corporation, 7 BLR 1-354 (1984) on
the issue of liability. The OACP denied the request for

nodi ficati on again on January 27, 2000.

(DX 178). The claimnt once again tinely requested a forna
hearing, and the case was referred to the OALJ on May 17,

2000. (DX 178, 180).

Responsi bl e Oper at or

The previous judge held in his Decenmber 15, 1989 Deci sion
and Order that Loftis Coal was not the responsi bl e operator
for this claimas the claimnt had subsequently been enpl oyed
by Sharondale for nore than one year. The judge rejected the
Director's argunment that Sharondal e was a successor operator
to Loftis, an argunment supported only by the testinony of the
clai mnt, who had no busi ness expertise. Therefore Loftis
Coal was dism ssed as a party.! Since Sharondal e had not been
named as a party, the judge found that any benefits would be
payabl e by the Black Lung Disability Trust Fund. (DX 84).

The Director did not appeal these findings. (DX 99, 125).

Section 725.310 states that:

(a) Upon his or her own initiative, or upon the
request of any party on grounds of a change in
condi tions or because of a m stake in a
determ nation of fact, the [District Director] may,
at any time before one year fromthe date of the
| ast paynent of benefits, or at any tine before one
year after the denial of the claim reconsider the
ternms of an award or denial of benefits.

L' Additionally, 20 C.F.R. 8§ 725.493(a)(3)(iii) provides
that the successor operator is the responsible operator, not
t he previous operator.
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(d) An order issued follow ng the conclusion of
nodi fi cati on proceedings may term nate, continue,
reinstate, increase or decrease benefit paynments or

award benefits. Such order shall not affect any
benefits previously paid, except that an order

i ncreasing or decreasing the anount of benefits
payabl e may be made effective on the date from which
benefits were determ ned payable by the terns of an
earlier award. In the case of an award which is
decreased, any paynent made in excess of the
decreased rate shall be subject to collection or
of f set under subpart G of this part.

20 C.F.R § 725.310(a), (d).

The Director argues that the | anguage of § 725.310 is
broad and can revisit any issue of fact. Pertinently, the
Sixth Circuit has held that nodification nmay be relied upon by
the District Director to correct msidentification in the case
of the responsible carrier even where a final conpensation
order has been issued agai nst the operator. Caudil
Construction Co. v. Abner, 878 F.2d 179 (6th Cir. 1987). See
also USX Corp. v. Director, OANCP, 978 F.2d 656 (11th Cir
1992) (where the District Director erroneously transferred
liability fromthe enployer to the Trust Fund, the Director
can request nodification to transfer liability back to the
enployer if the request is tinely made, that is within one
year of the enployer's |ast paynent).

Also to be considered here is the "law of the case" doc-
trine. Black's Law Dictionary (5th ed., West Publishing Co.,
1983) defines "law of the case" as:

[ TIhe principle that if an appellate court has
passed on a | egal question and remanded the cause to
the court below for further proceedings, the | egal
guestion thus determ ned by the appellate court wll
not be differently determ ned on a subsequent appeal
in the sane case where the facts remain the sane.

ld. at p. 459. Here, the doctrine would operate to bar the
Director fromrelitigating the issue of responsible operator,
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as in not appealing the adm nistrative |aw judge’ s findings
before the Board, it had accepted them? The facts have not
changed.

However, the Sixth Circuit has held that departure fromthe
doctrine is appropriate where the prior holding is "clearly
erroneous” and its continued application would constitute a
"mani fest injustice.” Cale v. Johnson, 861 F.2d 943, 947 (6th
Cir. 1988)(citing to Arizona v. California, 460 U. S. 605
(1983)).

| find no error in the previous finding that Loftis Coal
is not the responsi ble operator. Shardondale is clearly the
| ast coal m ne enployer to enploy the claimnt for at | east
one cunul ative year. The record does not contain any evidence
t hat Sharondal e is incapable of paying benefits.® In fact,
Shar ondal e, whi ch appeared through counsel, has not argued
that it is incapable of paying benefits. Further, there is no
show ng of manifest injustice in dismssing Loftis Coal as the
responsi bl e operator, as there is a responsi ble operator for
this claim See Director, OANCP v. (gl ebay Norton Co., 877
F.2d 1300 (6th Cr. 1989)(liability should fall to Black Lung
Disability Trust Fund only in absence of responsible operator,
and not sinply when a responsible operator was inefficiently
reached). Additionally, the Director has not cited any
authority that would permt it to indefinitely join Loftis as
a party, just in case Sharondal e cannot pay benefits sonetinme

in the future. Therefore, | herein affirmthe prior dism ssal
of Loftis Coal. It is not the responsible operator for this
claim

As to Sharondale, | find that it has been properly naned

as the responsi ble operator. Although it was not a party to
the initial claimproceedings, Sharondale has had a full

2 See Cox v. Benefits Review Bd., 791 F.2d 445, 447 (6th
Cir. 1986) (court refused to consider argunment petitioner
failed to raise before Benefits Review Board); Hix v.
Director, OACP, 824 F.2d 526, 527 (6th Cir. 1986) ("the
cl ai mnt may not obtain review of the ALJ's decision on any
i ssue not properly raised before the Board").

3 The record is devoid of any evidence that the Kentucky
Coal Producers Self-lInsurance Fund is bankrupt.
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opportunity to defend the claim Sharondal e has not all eged
nor specified any prejudice to it due to its |ate joinder.
For exanmple, there is no showi ng of any x-rays, etc., being
unavailable to it for evaluation by its own physicians.
Therefore, | find that Sharondale is the responsi bl e operator
for the paynment of any benefits in this claim

Medi cal Evi dence

The following is a summry of the evidence subnmtted with
the instant request for nodification, some of it further re-
readi ngs of x-rays already in evidence:
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A. Chest X-rays

Date Film Physi ci an/
Ex. No. of X-ray Qual. Qualifications* | nterpretation

DX 178 10/ 28/ 85 1 Westerfield/ B Scarring at right
di aphragm 0/ 0.

DX 178 10/ 28/ 85 1 West / B, BCR Negative chest. 0/0.
DX 178 10/ 28/ 85 1 Kendal | / B, BCR Negative chest. 0/0.
DX 178 10/ 28/ 85 1 Poul os/ B, BCR Negative chest. 0/0.
DX 178 10/ 28/ 85 1 Hal bert/ B, BCR 0/0. Sone scarring in

ri ght base associ at ed

with the right

di aphragm
DX 178 4/ 3/86 3 Westerfield/ B Scarring at right
base.

0/ 0.

DX 178 4/ 3/86 1 West/ B, BCR Negative chest. 0/0.
DX 178 4/ 3/ 86 1 Kendal | / B, BCR Negative chest. 0/0.
DX 178 4/ 3/86 2 Poul os/ B, BCR Negative chest. 0/0.

DX 178 4/ 3/ 86 2 Hal bert/ B, BCR Negative chest. 0/0.

* The symbol "BCR' denotes a physician who has been certi -
fied in radiol ogy or diagnostic roentgenol ogy by the Anmerican
Board of Radiology, Inc. or the Anmerican Osteopathic
Association. 20 C.F.R 8§ 727.206(b)(2).

The synbol "B" denotes a physician who was an approved
"B-reader” at the tinme of the x-ray reading. A B-reader is a
physi ci an who has denonstrated expertise in assessing and
classifying x-ray evidence of pneunpbconiosis. These
physi ci ans have been approved as proficient readers by the
National Institute of Occupational Safety & Health, U S.
Public Health Service pursuant to 42 C.F. R 8 37.51 (1982).
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Scarring at right md

DX 178 4/ 29/ 86 2 Westerfield/ B
di aphragm 0/ 0.
DX 178 4/ 29/ 86 2 West/ B, BCR Negative chest. 0/0.
Date Film Physi ci an/
Ex.No. of X-ray Qual. Qualifications Interpretation
DX 178 4/ 29/ 86 1 Kendal | / B, BCR Negative chest. 0/0.
DX 178 4/ 29/ 86 2 Poul os/ B, BCR Negative chest. 0/0.
DX 178 4/ 29/ 86 2 Hal bert/ B, BCR Negative chest. 0/0.
DX 146 4/ 24/92 - Bofill (Hosp.) Interstitial change
and
suggesti on of COPD.
Ri ght hem di aphragm
eventration.
DX 146 2/21/94 - Kim (Hospital) M1 d chronic diffuse
interstitial change
with
COPD. Tenting of
ri ght
hem di aphragm
Fl att ened

DX 146 9/22/94

density

wi dt h

| ooks

retro-

sug-

Kim (Hospital)

di aphragm

Fl att ened di aphragm
Tri angl e- shaped

in right | ower chest

wi t hout significant
Change from 2/ 15/ 94,
could be tenting of
hem di aphragm  Slightly

i ncreased size in
of base from 1992;
beni gn. Increased
sternal space, may

gest COPD.
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DX 146 10/ 18/ 95 - St ebner (Hosp.) Tenting of the right
hem di aphragm or scar -
ring at the lung base.
Nonspecific |inear
nodul ar pattern in both
l ungs with prom nence of
the hilar shadows, flat-
teni ng of the
di aphragnms, and ill -
defined soft tissue
density in LLL.

Chroni c changes with

COPD

simlar to 9-22-94.



Dat e Film
Ex. No. of X-ray CQual.
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Physi ci an/
Qualifications Interpretation

DX 146 11/16/95 -
pattern in

fields conpat-
with some type of

DX 144 10/ 29/ 97 1
zones.

DX 145 10/ 29/97 2

li nes

DX 147 10/ 29/97 2

etiol ogy.

DX 148 10/ 29/97 2

DX 178 10/ 29/ 97 2
in

sug-
br on-

Scarring at right
di aphragm 0/ 0.

DX 178 10/ 29/97 2

St ebner (Hosp.) Diffuse interstitia
| i near nodul ar
bot h | ung
i bl e

pneunoconi osis. COPD.
Tenting of right hem -

di aphragm
Rubenst ei n/ B, 1/0, g/t, all six
BCR Pl eural thickening.

Bassali/B, BCR % q/t, all six zones.
Ri ght non-calcified
di aphragmati c pl eural
pl aque. Kerley B-

in both lung bases.

Sargent/ B, BCR 0/1, s, md and | ower
zones, no evidence of
CWP. Snoking history?
Deformity right dia-
phragm unknown

Barrett/ B, BCR Scarring RUL probably
all secondary to prior
i nfl ammation. Bull ae.
Emphysema. Co. 0/0.

Westerfield/ B Generalized increase

bronchi al mar ki ngs
gests chronic
chitis.
m d

West/ B, BCR Suspect mld COPD with
i ncreased pul nonary
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arterial pressures.
0/ 0.

DX 178 10/ 29/ 97 1 Kendal | / B, BCR 0/ 0. Changes
consi st ent

wi th COPD

DX 178 10/ 29/ 97 3 Poul os/ B, BCR Negative chest. 0/0.



Dat e Film

Ex. No. of X-ray CQual.
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| nt er pretati on

DX 178 10/ 29/ 97 2
right

DX 168 3/2/98 1
and

Pl eur al

DX 170 3/2/98 3

DX 173 3/1/99 3

Active?

DX 178, 3/1/99 1
md
DX 169

t hi cken-

cal cification.
DX 178 3/1/99 1

chronic

t uber -

respon-

Physi ci an/
Qualifications
Hal bert/ B, BCR
Sundar am
Sargent/ B, BCR
Sargent/ B, BCR
Sundar am
West/ B, BCR

0/0. Scarring in

base associated with
ri ght di aphragm

1/1, p/q, upper zones
md right zone.

t hi ckeni ng.

0/0. Snoking history?
Lungs hyperi nfl at ed.
Calcified aortic arch.
Local i zed [ung vol une

| oss right base.

Bul | ae? Enphysem?
Tuber cul osi s? -

Smoking history? Cal-
cified aortic arch.
Deformty right dia-
phragn? Eti ol ogy? LUL
infiltrate, unknown eti -

ol ogy - active TB?

1/1, p/q, upper and

zones. Pl eur al
i ng and

LUL scar.

LUL infiltrate with
bul | ae, may be

or active, an atypi cal
pneunoni a such as

cul osis could be

si bl e. Suggestive
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underlying COPD. 0/0.

DX 178 3/1/99 1 Kendal | / B, BCR LUL infiltrate. 0/O0.



Dat e Film

Ex. No. of X-ray CQual.
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Physi ci an/
Qualifications

| nt er pretati on

DX 178 3/1/99 - Hal |

DX 178 3/1/99 1
may

acute or

nat ur e.

Under | yi ng

gr anul omat ous di sease
as

shoul d be

consi derati on.

DX 178 3/1/99 2

WOorri some

t uber cul osi s. Smal |

bot h

shoul d

0/ 0.

| at er

DX 178 3/1/99 1

apex.

(Hospital)

Poul os/ B, BCR

West/ B, BCR

Hal bert/ B, BCR

Left upper | obe and
superior pneunonitis
whi ch may represent

t ubercul osi s, funga

i nfection or atypical
pneunoni a. Neopl asm
cannot be excl uded.
The appearance favors
t uber cul osi s.

LUL infiltrate which
be (2 readings)
chronic in

Bul | ae changes LUL and
apex. 0/0.

process in LUL, such
t uber cul osi s,
a

Bul | ous enphysenma with
bull ae | eft apex. LUL
infiltrate is

for

nodul ar densities in

md to | ower |ungs

be foll owed to exclude
pul monary nodul es.

Not e: Resol ved on
filns.

Large infiltrate LUL
Large bullae, left



base

scar -
| ung, eval u-

for pneunoconi osi s

based on right
0/ 0.

DX 178 3/1/99

lung -

1

-19-

Kendal | / B, BCR

Some scarring right

associated with right
di aphragm Due to
ring in left
ation

0/ 0. LUL interstitial
infiltrate.
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Date Film Physi ci an/
Ex. No. of X-ray Qual. Qualifications

| nt er pretati on

DX 178 5/26/99 1
MId

DX 178 5/26/99 1
0/ 0.

DX 178 5/26/99 1

interstitial

Pat el / B, BCR

assoc-
di sorgani za-

t he pul nonary
architecture.

Poul os/ B, BCR

West/ B, BCR

scarring. Possible |eft
si gni ficant pul nonary

nodul e. 0/ 0.

DX 178 5/26/99 1

pneunoconi 0Si s

Hal bert/ B, BCR

based on the appear-
ance of the right |ung.

DX 178 5/26/99 1

DX 178 6/23/99 -

cannot
pneunoni a how-
ever. Scarring and

Kendal | / B, BCR

Hal | (Hospital)

retraction in LUL with
bul | ous enphysenmat ous
changes, cannot entirely

excl ude
i ndo

a neopl asm or
| ent process.

1/0, t/s, 6 zones.

COPD with bilateral,
upper zone bul | ous
changes. Parenchynal
scarring in LUL
iated with
tion of

Bul l ae | eft paex.

COPD with left apex
bul | ae and

0/ 0. Because of the
ext ensive scarring in
l eft Iung apex, eval u-
ation for
S

Bul | ae. Di .

0/ 0. LUL interstitial
infiltrate.

At el ectasis i s nost
likely in RUL,
excl ude
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DX 178 12/8/99 1 Fi no/ B Conpl etely negati ve.

DX 178 12/8/99 1 Poul os/ B, BCR Bul l ae | eft apex.
0/ 0.
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Date Film Physi ci an/
Ex. No. of X-ray Qual. Qualifications Interpretation
DX 178 12/8/99 1 West/ B, BCR COPD wi th api cal
bul | ae
and scarring.
Possi bl e

neoplasmin LM.. 0/O.

DX 178 12/8/99 2 Hal bert/B, BCR 0/0 (right lung).

Bul | ae. Di.
DX 178 12/8/99 1 Kendal | / B, BCR 0/ 0. LUL interstitial
infiltrate.
DX 178 12/18/99 1 Dahhan/ B 0/ 0. Enphysens.

DX 178 12/18/99 3 Sargent/B, BCR 0/0. Bullae.
Emphysema.
Smoki ng history?

Pul no- nary arteri al
hyper - tensi on?
Eventuati on or
herni ation right hem -

di aphr agnf

B. CT _Scans

The cl ai mant underwent a CT scan on Septenber 27, 1994
whil e hospitalized. Dr. J.H Kinls inpression was:
"Previously seen triangle density in the right | ower chest
appears to be tenting right hem di aphragmwi th fact. No
definite mass is seen." (DX 146).

The cl ai mant underwent anot her CT scan while he was hos-
pitalized on June 27, 1999. The inpression by Dr. Dan Hal
was:

Calcified, less than 1 cm Ilesion in the |left upper

| obe likely representing a granuloma. Neoplasmis
much less likely. A small focus of airspace disease
is present in the right m ddle | obe posteriorly and
likely represents atelectasis. The lesion in the

| eft upper |obe could be followed by serial chest x-
rays to verify stability.
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C. Pul nonary Functi on St udi es

FEV1/
Coop/
Dat e Ex. No. Age/ Hat . FEV1 EVC FVC MV
Conp.
6/ 2/ 86 DX 160 43/ 66" 1.18 2.78 42.45% - - - -

*1.72 3.49 49.28%

Dr. Nausherwan K. Burki, who is board-certified in
i nternal and pul monary nedicine, found the above study to be
valid. (DX 160).

3/21/88 DX 161 45/ 66" 1.18 2.65 44.53% - - - -
* 1.39 2.69 51.67%

3/7/94 DX 162 51/ 66" 0.73 1.63 44.79% - - - -
* 0.86 2.13 40.38%

1/12/96 DX 163 53/ 66" 0.42 1.18 35.59% - - -~ -
* 0.49 1.42 34.51%

Dr. Burki also reviewed the latter three studies and
determ ned that it was not acceptable due to the |ack of
original tracings. (DX 161, 162, 163). He also found the
March 21, 1988 study invalid due to the variability in the
curves indicating suboptimal effort. (DX 161).

5/26/99 DX 178 56/ 64" 0.91 3.46 26% 39 Good
* 1.02 3. 43 30% 38

* Results obtained post-bronchodil ator.

D. Arterial Blood Gas Tests

Dat e Physi ci an pCO2 pQo2 Ex. No.
4/ 27/ 90 Hospi t al 36.3 74. 3 DX 146
4/ 24/ 92 Hospi t al 40. 6 69. 6 DX 146

2/ 17/ 94 Hospi t al 71.7 60. 6 DX 152
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Dr. Burki found the above study to be invalid as the
PCO2 val ue was too high for the noted PO2 on roomair. (DX
152).
Dat e Physi ci an pCO2 pO2 Ex. No.
9/ 22/ 94 Hospi t al 39.5 42.9 DX 153
9/ 23/ 94 Hospi t al 43. 3 69. 9 DX 146
10/ 19/ 95 Hospi t al 50 50 DX 154
11/ 16/ 95 Hospi t al 59. 3 60. 5 DX 155
(on 2 liters of oxygen)
11/ 17/ 95 Hospi t al 74 75 DX 156
(on 4 liters of oxygen)
11/ 12/ 96 Sundar am 58. 4 63. 8 DX 157
11/ 16/ 96 Sundar am 57 60 DX 158
12/ 13/ 97 Sundar am 47.7 60. 3 DX 159
5/ 26/ 99 Rasnmussen 49. 0 57.0 DX 178
** 53.0 55.0
12/ 8/ 99 Fi no 51.2 61.7 DX 178
12/ 18/ 99 Dahhan 50.1 52.5 DX 178
** 46.0 54.5
** Results obtained with exercise.
E. Hospital Records, Biopsy Reports, and Medical

Exam

nati ons

Hospi

The cl ai mant was hospitalized at WIlianmson Menori al
1992 due to severe headache,

t al

bl urred vi sion,
Pr evi ous adni ssions were for

Maxi o Tan attended to the clai mant,

from Apri |

24 to 27,

shortness of breath and hi gh bl ood pressure.
acute asthmatic bronchitis.
and rendered di scharge

Dr .



- 26 -

di agnoses of severe headache due to m grai ne; hypertension,
uncontroll ed; chronic obstructive pul monary di sease ("COPD");
and | ow back pain. (DX 146).

The cl ai mant was next hospitalized at WIlianmson from
February 16 to 20, 1994 due to bronchopneunonia. The
di scharge di agnoses set forth by Dr. Tan were bil ateral
interstitial pneunpnia, COPD, and history of hypertension.
(DX 146).
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The cl ai mant was readmtted from Septenmber 22 to 27, 1994
because of "severe shortness of breath, coughing and wheezing
whi ch he has been having for the past week and this has not
been getting any better in spite of antibiotics that he has
been taking at hone.” The nedical history noted was prior
"adm ssions to this hospital for the same problem of acute
asthmatic bronchitis as well as pneunopnia. The patient is a
cigarette snoker in spite of advice to stop snmoking." Dr. Tan
was again the attending physician. The discharge di agnhoses
were acute asthmatic bronchitis, severe COPD, hypertension,
and arthritis. (DX 146).

The cl ai mant was next hospitalized at WIliamson from
Cct ober 18 to 21, 1995. The attendi ng physician was Dr.
Rosari o Nadorra. A chest x-ray showed chronic interstitial
changes consistent with enphysema with no acute infiltrate
identified. The discharge diagnoses were acute respiratory
failure secondary to COPD with acute exacerbation, acute on
chronic | ow back strain, and hypertension. (DX 146).

The cl ai mant was readm tted from Novenmber 16 to 21, 1995.
The admitting inpression was COPD with acute exacerbation,
rule out respiratory failure. Dr. Tan was again the attending
physi cian. A chest x-ray showed evidence of COPD and sone
interstitial lung disease. The discharge di agnoses were
acute, severe bronchitis, with bronchospasm advanced COPD;
and severe | eukocytosis, due to infections. (DX 146).

The cl ai mant was next admtted to WIlliamson from
Novenmber 12 to 16, 1996. Dr. Maan Younes was the attending
physi ci an. The discharge di agnoses were chroni c obstructive
pul mronary di sease with acute exacerbation, hypertension
chronic | ow back pain, and anxi ety disorder. (DX 146).

The cl ai mant was hospitalized at Hi ghl ands Regi onal
Medi cal Center from March 1 to 7, 1999 due to increasing
shortness of breath, chest congestion, and respiratory
di stress without any inprovenment follow ng nmedication. The
attendi ng physician was Dr. Raghu Sundaram History included
COPD and coal workers' pneunoconiosis, with no famly history
of tuberculosis. An
x-ray showed | eft upper | obe and superior segment pneunonitis
and it was felt that tubercul osis needed to be ruled out. AFB
initial snmears were negative. The discharge di agnoses were
br onchopneunonia with respiratory distress, chronic
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obstructive pul nonary di sease with exacerbation, coal workers'
pneunoconi osis, arteriosclerotic heart disease, and rul e out
t ubercul osi s pending AFB cultures. (DX 175, 178).

On April 28, 1999, Dr. Sundaram wrote that:

This gentl eman has been seen by ne for several
years, his first visit was on 01-31-96 and the nobst
recent was a followup visit on 12-19-98. His chief
conplaint is a history of shortness of breath on
limted activity, snmothering at night tinme. He has
a history of snoking, he continues to snoke
approximately ten (10) cigarettes a day. He also
has a | ong history of coal exposure.

M. Taylor cannot wal k a distance of one bl ock
or go up flight of steps. He cannot |ift any wei ght
beyond ten pounds or carry the sanme over a few feet.
The prognosis for M. Taylor would be in nmy profes-
sional opinion 1. coal workers pneunobconiosis; 2.
chronic obstructive pul nonary di sease. Hi s problens
definitely lays [sic] fromhis |ong exposure to coal
dust of 21 % years. Considering his physical and
significant inpaired status, pulmonary function
studi es, x-rays, and bl ood gases that | have
received fromWIIliamson Hospital, he would be
unabl e to indulge in any gainful enploynent and as
such he is permanently and totally disabled. He is
56 years of age, again M. Taylor's disability would
be due to his underlying condition of coal workers
pneunoconi 0Si S.

Patient is advised to continue his oxygen on 24
hour basis and multiple nedications he is on and
follow up at the office as needed.

(DX 168, 169, 178).

Dr. D.L. Rasmussen interviewed and exam ned the cl ai mant
on May 26, 1999. The smoking history was 1 % packs of
cigarettes per day from age eighteen in 1961; currently % pack
per day. Famly history included a father with asthm,
enphysema, and bl ack lung. Exam nation reveal ed | ow
di aphragns, increased percussion note, noderately to markedly
reduced breath sounds, inspiratory and expiratory wheezing and
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rhonchi, and marked prol ongation of the expiratory phase with
forced respirations. An x-ray was read by Dr. Patel as
positive for pneunoconiosis, 1/0. An electrocardi ogram
reveal ed sinus rhythmw th noderate premature atri al
contractions and occasional premature ventricular contractions
and P pul nonale. A pulnmonary function study showed severe,
irreversible obstructive insufficiency. An arterial blood gas
test at rest was abnormal, wi th marked hypoxia and noderate
hypercarbi a during exercise. Dr. Rasnussen concluded that:

These studies indicate very severe, totally
di sabling respiratory insufficiency with evidence of
probabl e cor pul nonal e and pul nonary hypertensi on as
reflected by the early anaerobic threshol d.
Cbvi ously this patient would be totally disabled for
resum ng his last regular coal mne job.

The patient has a significant history of
exposure to coal mne dust. He has x-ray changes
consi stent with pneunoconiosis. It is medically
reasonabl e to conclude that he has coal workers
pneunoconi osi s which arose fromhis coal mne
enpl oynent .

There appear to be 3 risk factors for this
patient's disabling respiratory insufficiency. He
does have a history suggestive of hyperactive
ai rways di sease, which, in fact could make him nore
vul nerable to the adverse effects of both cigarette
snmoki ng and coal m ne dust exposure, the other two
risk factors for his inpairment. Hi s coal m ne dust
exposure must be considered a significant
contributing factor to his totally disabling
respiratory insufficiency.

(DX 178).

The cl ai mant was hospitalized again from June 23 to 30,
1999 due to recurrent episodes of vomting, dehydration,
shortness of breath, extrene weakness, and tightness. The
attendi ng physician was Dr. Sundaram History included
positive PPD with previous hospitalizations with no evidence
for active tuberculosis on the AFB snears and cul tures; COPD
coal workers' pneunoconiosis; and noderate anxiety. A chest
x-ray showed atelectasis in the right m ddle | obe, the
possi bility of pneunonia considered, and bull ous enphysenat ous
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changes in the |left upper |obe. A bronchoscopy was obtained,
with biopsies of the |eft upper and right m ddle | obes. The
speci mens consi sted of benign bronchial epithelium and pul no-
nary parenchyma, with the right lung showi ng a slight increase
in anthracotic pignment beneath the bronchial nmucosa. A CT
scan was al so obtained. The discharge di agnoses were
bronchopneunoni a, acute gastritis with dehydration, chronic
obstructive pul nonary di sease, coal workers' pneunoconi osis,
and hypokalem a resolved with therapy. (DX 178).
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On Decenber 1, 1999, Dr. Sundaram wrote that:

| have been treating M. Larry Taylor for

sever al years now for shortness of breath
due to COPD
and Bl ack Lung
Di sease. He
has undergone
many tests in
t he past and
al so recently,
whi ch have put
much strain on
his body. His
condition is
SO0 severe that
he shoul d not
under go any
nore testing
due to the
stress that it
creates on his
body.

(DX 178).

Dr. B.T. Westerfield reviewed the nmedical records on
behal f of the enployer and issued a report on Decenber 2,
1999. He concluded that, based on his x-ray readings and the
maj ority of negative readings, the clainmnt does not have coal
wor kers' pneunoconi osis. He concl uded, however, that the
claimant was totally disabled from pul nonary di sease. He
described it as "severe Chronic Obstructive Pul nonary Di sease
with both severe reduction in flow rates on spironetry and
hypoxenm a (I ow oxygen) with hypercarbia (el evated CGO) on
arterial blood gas,"” and rel ated
it to cigarette snoking. He stated that he did "not find any
evidence that respiratory inpairment in M. Taylor is related
to Coal Workers' Pneunoconiosis." (DX 178).

On Decenber 7, 1999, Dr. P. Raphael Caffrey reviewed the
bi opsy report of Dr. Braswell (hospital, June 30, 1999) at the
enpl oyer's request, and stated that:

The criteria for a pathologist to make a
di agnosis of CWP was spelled out in the "Pathol ogy
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St andards for Coal Worker's Pneunopconi osis”
published in the Archives of Pathol ogy and
Laboratory Medicine, July 1979. Anthracotic pignment
al one is not synonynmous with CAP. The | esion of
sinple CWP consists of anthracotic pignment plus
reticulin and usually focal enphysema.

Dr. Caffrey is board-certified in anatom cal and clinical
pat hol ogy. (DX 178).

Dr. Gregory J. Fino, who is board-certified in internal
and pul nonary nedicine, interviewed and exam ned the cl ai mant
on Decenber 8, 1999 at the request of the enployer.

Exam nation of the chest reveal ed an increased AP di aneter
with a prolongation of the expiratory phase and wheezes on a
forced expiration. An x-ray was interpreted as negative for
pneunoconi osis. A pul nonary function study was not obtained
due to the claimant's

treating physician's advice. An arterial blood gas test re-
veal ed noderate hypoxia and noderate hypercarbia. Dr. Fino
al so revi ewed additional nedical records. He concluded that
the claimant was totally disabled due to severe chronic
obstructive pul nonary di sease due to snoking. He concl uded
that the claimant did not have an occupationally acquired
pul monary condition as a result of coal mne dust exposure
because:

1. The mpjority of chest x-ray readings are
negati ve for pneunpconi osis.

2. M reading of the chest x-ray is negative for
pneunoconi 0Si S.

3. The spironetric evaluations that have been per-
formed show an obstructive ventilatory abnormality
based on the reduction in the FEV1/FVC ratio. This
obstructive ventilatory abnormality has occurred in
t he absence of any interstitial abnormality. In
addition, the obstruction shows involvenment in the
smal | airways. Large airway flow is nmeasured by the
FEV1 and FEV1/FVC ratio. Small airway flow is
measured by the FEF 25-75. On a proportional basis,
the small airway flow is nore reduced than the | arge
airway flow. This type of finding is not consistent
with a coal dust related condition but is consistent
with conditions such as cigarette snoking, pul nonary



-33-

enphysema, non-occupational chronic bronchitis, and
asthma. M ninmal obstructive |ung di sease has been
descri bed in working coal mners and has been called
i ndustrial bronchitis. This condition is
characterized by cough and nmucous production plus

m ni mal decreases in the FEV1 in some m ners.

| ndustrial bronchitis resolves within six nonths of
| eaving the mnes. QObstructive lung di sease may

al so arise fromcoal workers' pneunoconi osis when
significant fibrosis is present. The fibrosis
results in the obstruction. |In this case, although
obstruction can be seen in coal workers'
pneunoconi osi s, the obstruction is unrelated to coal
m ne dust exposure.

4. There is significant hypercarbia. This is
consistent with snmoking; it is not consistent with
clinical or |egal pneunpbconi osis.
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Dr. Fino added that:

Even if industrial bronchitis due to coal m ne
enpl oyment contributed to the obstruction, the |oss

in FEV1 would be in the 200 cc range. |If we gave
back to himthat anpunt of FEV1l, this man woul d
still be disabled. This medical estimte of |oss in

FEV1 in working m ners was summari zed in the 1995
NI OSH docunment. Although a statistical drop in the
FEV1 was noted in working mners, that drop was not
clinically significant. This man would be as

di sabl ed had he never stepped foot in the m nes.

(DX 178).

Dr. Fino performed a record review on Decenber 29, 1999.
Hi s concl usions remai ned the same. Additionally, Dr. Fino
sunmari zed and commented on the nedical literature. The
studi es showed the follow ng average |losses in FEV1 in the
noted countries: 108cc (UK), not significant (USA), 65cc
(UK), 147cc (USA), 146cc (UK), 450cc (UK), 196cc (UK), no
effect (USA),
113cc (USA), 495cc (USA), 1.8cc-531cc (USA), 2536c¢cc (France),
108cc (USA), and 1440cc (ltaly). Dr. Fino stated that:

As an initial matter, the effect on FEV1 needs
to be defined. Al of the estinmates noted above ...
represent average | osses of FEV1 assum ng 45 years
of working underground in the mnes with a dust
concentration of 2 mgmn®. This was cal culated in
order to conpare and contrast the various studies.
An average | oss of FEV1 neans that 50% of the mners
wi Il have | osses in excess of the average and 50%
will have | osses smaller than the average. \When
applying this to an individual m ner, one m ght as
well flip a coin to make the decision whether the
|l oss is greater than, or less than, the average. In
ot her words, these articles nmerely reflect the | aw
of probability, not statistical analysis or
clinically significant findings.

In addition, all of the studies that neasured an
average FEV1 | oss are flawed because of selection
bias. The results cannot be generalized to al
m ners. Al of the authors discuss the problens
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with selection bias and the limtations of the
st udy.
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Later in his report, Dr. Fino stated that:

The studies which attenpted to show a decrease
in the FEV1 due to coal m ne dust inhalation did not
carefully control for, or consider, other potenti al
risk
factors for the decline in FEV1 apart fromthe usual
factors such as aging, snoking and dust exposure
measur enents.

Banks (3) noted that there is a "statistically
significant relationship between mean FEV1 decline
and dust exposure."” He refers to a nunmber of
"other" potential factors for the decline in the
FEV1 aside from snoki ng, age and dust:

Host susceptibility factors

Fam lial history of atopy
Chi | dhood il l nesses

Obesity and excessive wei ght gain
I ntercurrent respiratory infection
M ne effect

Envi ronment exposures, and

Soci oeconom ¢ status

XN OTH LN

He goes on to state "attributing this effect to dust
al one in any individual worker may not be reasonable
unl ess specific information regardi ng the overal
health of each worker is available. An assessnent
of the individual is necessary to understand the

rel ati onship between dust exposure, lung function
decl i ne and ot her nedical problens.”

Dr. Fino additionally stated that:

There is no doubt that sone m ners do have
clinically significant obstruction as a result of
coal mne dust inhalation. This actually is
expected in nost cases of severe fibrosis where a
conbi ned obstructive and restrictive defect is
present. However, there is no evidence that there
is aclinically significant reduction in the FEV1 as
a result of chronic obstructive lung di sease due to
coal m ne
dust inhalation. None of the studies show that.



-37-



The doct or

The pat hol ogi cal

further

_38_
st at ed:

description

of coal workers

pneunoconi osis includes an entity called focal
enphysema associated with the | esion of coal

wor ker s'

centri aci nar

whet her
or coal

pneunpbconi osi s.
enphysens.
or not sinple coa
m ne dust inhal ation
al one causes
clinically
significant
enphysens.
Whet her or
it
to as focal
centriacinar
is moot. The
presence of
enphysenma in

the | ungs does

not
automatically
i mply
respiratory

i npai r ment .
The foll ow ng
does not
pertain to
conpl i cat ed

pneunoconi 0Si S

It is well
known t hat

this condition

may result in
clinically
signi ficant
enphysema and
respiratory

I mpai r ment .

Sonme feel
The i ssue,
wor ker s'

not
is referred
or

that this is
however, is
pneunoconi 0Si S

A review of the literature provides the
foll owi ng concl usions:

1.

There has been confusi on

in the liter-

ature regarding the distinction between
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focal enphysema and centril obul ar enphysemn
since both affect the sane portion of the

| ung aci nus. However, regardless of this
debate, clinical inpairnment as a result of
enphysema i s the gold standard when
evaluating a mner's pul nonary st at us.

2. The anount of enphysema in the |lungs of
m ners increases with the severity of

si npl e coal workers' pneunpconi 0sis.
However, this is not true in sinple
silicosis.

3. Increasing severity of sinple coal

wor kers' pneunoconi osis (by radi ograph or
autopsy) is not correlated with a worsening
of lung function.

As to particular studies, Dr. Fino commented that:

Dr. Wight and others published a "State of the
Art" review on "Diseases of the Small Airways" (17).
He di scussed the association of mneral dusts and
enphysema and coment ed t hat enphysema (pat hol ogi c)
has been described in coal workers' pneunbconi osis.
"The

| esions in coal workers have been terned foca
enphysema. They appear as enlarged air spaces in
the central portion of the |obule, and they bear a
consi derabl e resenbl ance to centril obular enmphysema
i nduced by cigarette snoke, albeit the lesions in
coal workers never appear to achieve the sane
severity as may be seen wth snoke."

Dr. Gordon L. Snider also published a state-of-
the-art review on enphysema (20, 21). He
acknow edged that enphysema is a condition of the
| ung characterized by "enlargenment of the
respiratory air spaces" and described a nunber of
different types of air space enlargenment. In
proxi mal aci nar enphysenmn, the enphysema or
enl argenent of the air spaces begins in the
respiratory bronchioles. He identifies two forns of
proxi mal aci nar enphysema. The first formis the
"focal enphysema of sinple coal workers' pneunpco-
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ni osi s" and the second formis "centril obul ar
enphysema”. He distinguishes the centril obul ar
enphysema by stating that it is the "dom nant form
of enmphysema in snokers.™

(DX 178).

Dr. Abdul K. Dahhan interviewed and exam ned the cl ai mant
on Decenmber 18, 1999 at the request of the enployer. The
snmoki ng history was two packs of cigarettes per day begi nning
at age twenty, cutting back to one-half pack per day three
years ago
and quitting altogether three nonths ago. Exam nation of the
chest reveal ed an increased AP dianmeter with hyperresonancy to
percussi on. Peripheral cyanosis was noted. An el ectrocardio-
gram showed regular sinus rhythmwith a pattern of |eft
anterior hem bl ock. A pulnmonary function study was decli ned
on doctor's advice. An arterial blood gas test was obtai ned
at rest and
with exercise, and the carboxyhenogl obin | evel was 6.4% An
X-ray was interpreted as negative for pneunoconiosis. Dr.
Dahhan concl uded t hat:

1. There is insufficient objective data to justify
t he di agnosis of coal workers' pneunoconi osis based
on the obstructive abnormalities on clinical

exam nation of the chest, the treatnent program
according to M. Taylor's famly physician and
negative x-ray reading for pneunopconi osSis.

2. M. Taylor has advanced chronic obstructive |ung
di sease of the variety of chronic bronchitis and
enphysens.

3. Due to M. Taylor's decline of the pul nonary
function studies, direct neasurenment of his true
ventilatory capacity is not possible. However, | do
not believe that he retains the respiratory capacity
to return to his previous coal mning work or job of
conpar abl e physi cal demand.

4. M. Taylor's pulnonary disability did not result
from coal dust exposure or occupational

pneunoconi osis. He has not had any exposure to coal
dust since 1985, a duration of absence sufficient to
cause cessation of any industrial bronchitis that he
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may have had. Also, his famly physician is
treating himwith nmultiple bronchodil ators,

i ncluding steroids and anti-asthma nedi cation

i ndicating that he believes that his condition is
responsive to such therapy. These findings are

i nconsistent with the permanent adverse affects of
coal dust on the respiratory system

5. M. Taylor's obstructive airway di sease has re-
sulted from his 60+ pack years of snoking, an anount
sufficient to cause the devel opment of a disabling
obstructive ventilatory defect in a susceptible in-
di vidual. His carboxyhenogl obin |evel when |

exam ned himwas consistent with an individual
snmoki ng two packs per day, contradicting his
statenment that he had stopped snoking.

6. M. Taylor's pulnonary disability was not a
result of coal dust exposure or coal workers'
pneunoconi osis and | conclude that it would have
devel oped at the sane tine and in the sane manner
regardl ess of whether or not he had ever worked in
the coal mning industry or was exposed to coal
dust .

7. M. Taylor has |ow back pain, essential hyper-
tensi on and anxi ety with depression. All are con-
ditions of the general public at |arge and are not
caused by, contributed to or aggravated by coal dust
exposure or coal workers' pneunpconi 0sis.

Dr. Dahhan is board-certified in internal and pul nonary
medi cine. (DX 178).

Dr. Fino was deposed on April 12, 2000. He reiterated
his findings. As to the difference in x-ray readings, Dr.
Fino sinmply said that he disagreed with the positive readings.
(DX 178).

Dr. Ben V. Bransconb, who is board-certified in internal
medi ci ne, reviewed the nedical evidence on behalf of the
enpl oyer and issued a report on June 26, 2000. As to the x-
rays and CT scans, Dr. Bransconb stated that:

Nearly everyone comented on the tenting or
scarring at the right diaphragm beginning in 1985.
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Toward the nore recent dates there were descriptions
of pneunoni as which then inproved or resolved. One
such pneunonia resulted in a | eft upper |obe scar.

There is an overwhel m ng preponderance of
negative readi ngs for pneunobconiosis, including the
opi nions of many highly experienced "B" readers.

Non- speci fic changes or COPD were noted by sone
persons. There were two CT scans. In neither of

t hese were changes identified suggesting CW. Dr.

St ebner described non-specific |linear and nodul ar
changes and (sic) his interpretation of the CT of
09/ 27/ 94 or 09/28/94. His conclusion was that these
wer e changes of COPD

Dr. Bransconb's concl usion was that:
There is no evidence of pneunobconi osis.

M. Taylor was totally disabled to perform hard
| abor including coal mning. This was the result of
chronic asthmatic bronchitis. This in turn was
caused by a very severe snoking addiction plus a
hi story of severe asthnma and a positive famly
hi story of asthma and allergies. All his pul nonary
probl ens were conditions of the general public and
nei t her caused nor in any way aggravated or
adversely influenced by coal dust exposure. He has
no disability arising fromhis occupation as a coa
m ner with the exception of |ow back injuries.

If I assune that M. Taylor has sinple pneunoco-
niosis it would still be nmy conclusion that such
pneunoconi osi s neither caused his disabling
obstructive

pul monary di sease nor in any way aggravated or con-
tributed to it.
(EX 1).

Dr. Bransconb was deposed on Septenmber 26, 2000. He
testified that:
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It is well known that the conmbination of snoking in
a person who has asthma is the nost inportant

predi sposing risk factor for the production of
chronic obstructive pul nonary di sease. There's a
name for that. 1It's called the Dutch Hypotheses
because in the Netherlands they first realized that
since everybody with asthnma does not becone totally
di sabl ed, who does? The answer is those people who
bot h snoke and have asthma are nmuch nore likely to
becone di sabl ed.

The ongoing clinical course of the pul nonary
di sease in this gentl eman was one of attacks of
wheezi ng, attacks that produced acute sudden and
severe worsening of the breathing. That is the
pattern of asthma. \When persons who have asthma
either have it for a long tinme and fairly severely,
and certainly if they snoked, they often have
pronounced bronchitic synptons as well. Now that
justifies calling the diagnosis asthmatic bronchitis
or bronchitis with asthma rather than sinply pure
ast hma.

(EX 2).

Modi fi cati on

Section 725.310 provides that a claimant may file a
petition for nodification within one year of the |ast denial
of benefits. Modification petitions my be based upon a
change in condition or a mstake in a determ nation of fact.
20 CF.R 8§ 725.310(a).

I n deci di ng whether the claimnt has established a change
in conditions, | nust "perform an independent assessnment of
the newly submtted evidence, in conjunction with evidence
previously submtted, to determne if the weight of the new
evidence is sufficient to establish the element or elenents
whi ch defeated entitl enent ." Napier v. Director, OACP,
17 BLR 1-111, 1-113 (1993). See also Nataloni v. Director,
ONCP, 17 BLR 1-82,

1-84 (1993).
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I n deci di ng whether the prior decision contains a m stake

in a determ nation of fact, | nmust review all the evidence of
record, including evidence submtted since the nost recent
denial. New evidence, however, is not a prerequisite to

nodi fi cati on based upon a m stake of fact. Nataloni, 17 BLR
at 1-84; Kovac v. BCNR M ning Corp., 14 BLR 1-156, 1-158
(1990), aff'd on recon. 16 BLR 1-71, 1-73 (1992). See al so

O Keefe v. Aerojet-

Ceneral Shipyards, 404 U. S. 254, 257 (1971). Rather, the
factfinder is vested "with broad discretion to correct

m st akes of fact, whether denonstrated by wholly new evidence,
cunul ative evidence, or nerely further reflection on the
evidence initially submtted.” O Keefe, 404 U. S. at 257.

Because the claimant filed his application for benefits
after March 31, 1980, this claimshall be adjudicated under
the regulations at 20 C F.R Part 718. Under this part of the
regul ati ons, claimant nust establish by a preponderance of the
evi dence that he has pneunpbconi osis, that his pneunoconiosis
arose fromcoal mne enploynent, that he is totally disabl ed,
and that his total disability is due to pneunoconi osis.
Failure to establish any of these el enents precludes
entitlenment to benefits. See Anderson v. Valley Canmp of U ah,
Inc., 12 BLR 1-111, 1-112 (1989).

The nedi cal evidence clearly shows that the claimnt is
totally disabled froma pul nonary/respiratory standpoint. Not
one physician opined that the claimnt is capable of resun ng
his former coal m ne enploynment. Therefore, | nmodify the
prior decision to find that the claimant is totally disabl ed.
The remaining issues are thus whether the claimnt has coal
wor kers' pneunoconi osis, and whether his total disability is
due to pneunobconi osi s.

Pneunpconi osi s and Causati on

Under the Act, pneunopconiosis is defined as a chronic
dust disease of the lung and its sequel ae, including
respiratory and pul nonary inpairments, arising out of coal
m ne enploynment. 30 U.S.C. § 902(b). Section 718.202(a)
provi des four nmethods for determ ning the existence of
pneunoconi osis: X-ray evidence, biopsy or autopsy evidence,
application of a presunption, and nmedi cal opinion evidence.
20 C.F. R 88 718.202(a)(1)-(4).
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| find no error in the previous judge' s determ nation
that the x-ray evidence does not establish pneunoconiosis. At
best, the evidence is in equipoise: although the nmpjority of
readi ngs

are negative, a few dually-qualified physicians have read x-
rays as positive, thereby show ng that the x-rays can be read
ei ther way. However, such does not establish pneunoconi osis
under § 718.202(a)(1).

The biopsy evidence is insufficient for a determ nation
of pneunoconiosis. A finding of anthracotic pignmentation is
not equivalent to a finding of pneunoconiosis. 8§
718.202(a)(2);
report of Dr. Caffrey. Therefore, |I find that pneunopconi osis
is not established under 8§ 718.202(a)(2). However, "[a]
negative biopsy is not conclusive evidence that the m ner does
not have pneunoconiosis.” § 718.106(c).

None of the referenced presunptions are applicable.
Theref ore, pneunoconi osis cannot be established under
§718.202(a)(3).

The record contains nunerous nmedical opinions. Wth the
exception of Dr. Sundaram who appears to have overl ooked the
matter, all of the physicians agreed that snoking either
contributed to the claimant's inpairnment (COPD [chronic
bronchitis/ asthmatic bronchitis/enphysema]) or totally caused
it. As to the contribution of coal dust exposure, there are
several physicians who opined that it did not contribute at
all. Oher physicians, nanely Drs. Mettu, Pennan, and
Rasnmussen, opined that both coal dust exposure and cigarette
snoki ng have to be considered as causes of the claimnt's
inpairnment. Dr. Sundaramrelated the COPD entirely to coa
wor kers' pneunopconi 0Si s.

The statutory definition of pneunoconiosis includes "any
chronic pul nonary di sease resulting in respiratory or
pul monary i npairment significantly related to, or
substantially aggravated by, dust exposure in coal m ne
enpl oyment. " 8§ 718. 201.

Dr. Mettu's opinion was obtained on referral fromthe
OWCP, pursuant to 8 725.405(a). The previous judge found Dr.
Mettu's opinion to be equivocal on the cause of the claimnt's
i npai rment, and his finding was upheld on appeal. Dr. Mettu
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stated that the claimant's inpairment could be due to snoking
or coal dust exposure; he did not provide any reasoning. |

al so note that Dr. Mettu's qualifications were not submtted
into evidence. G ven the case |law that provides that the

Di rector has not properly discharged his duty under 8
725.405(a) if the physician's opinion is inconplete, Pettry v.
Director, OACP, 14 BLR

1-98 (1990); Hall v. Director, OANCP, 14 BLR 1-51 (1990), and
the Director did not provide a new exam nation when this
request

for nodification was filed, | amremanding the matter for the
Director to fulfill its obligation under 8§ 725.405(a). That
an opinion has to be docunented and reasoned is set forth at
§ 718.202(a)(4).

Clearly, a physician needs to address the scientific evi-
dence in this record in order to provide a well-reasoned
opinion. Dr. Fino's review of the nedical literature |ends
credence to those physicians who state that they cannot
di stinguish the inpairment fromcoal dust fromthe inpairnent
of smoki ng when an individual has a history of both. Dr.
Fino's report shows that focal and centriacinar/centril obul ar
enphysema develop in the sanme area of the lung. His report
indicates to nme that the dispute is not what type of enphysemn
is deened to be present, but whether one believes that coal
dust can nake a clinically significant contribution to the
devel opment of enphysema. His interpretation of the data is
that it does not.

Drs. Bransconb and Rasnussen enphasi zed the history of
asthma, and Dr. Fino also specified other factors that can in-
fluence the devel opnent of COPD. Thus, a well-reasoned
opi nion needs to address these factors, although the Act does

not limt benefits because a m ner has an increased
susceptibility to the devel opnent of occupational |ung
di sease. | note that in addition to a famly history of

asthma, the claimnt gave a history that his father had
enphysema and bl ack | ung.

Therefore, based on the foregoing, | am herein remandi ng
the claimto the OANCP for a § 725.406(a) exam nation, which
may be limted given the claimnt's poor health. However, the
physi ci an shall be provided with the nedical record so that he
or she can render a docunented opinion. The physician's
credentials are to be submtted as well. The parties my
submt additional evidence follow ng that report.
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ORDER

| T 1S ORDERED THAT:

Loftis Coal Conpany, Inc. is dismssed fromthis claim

The claimof Larry Taylor for benefits under the Act is
remanded to the District Director, Ofice of Wrkers' Conpen-
sation Programs, for a 8 725.406(a) exam nation and nedi cal
report.

A
JOSEPH E. KANE
Adm ni strative Law Judge



